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Board of Directors

* 247 Fourth Street Lofts Owners’ Association
c/o Collins Management

Attn: Paul Collins, Community Manager
3260 Blume Drive, Suite 402

Richmond, CA 94806

Re: 247 Fourth Street Lofts
Responsibility for repair and replacement of industrial windows

Dear Members of the Board:

We were asked to review the governing documents for 247 Fourth Street Lofts and
determine who has the responsibility for repair of the industrial windows at the project.
As discussed more in detail below, we have determined that governing documents
delegate the responsibility for maintenance, repar and replacement of the industrial
windows to the individual owners, and not the Asso’iation.

Following is an analysis of the goveming Jocuments and some options for the
board to consider in determining how to best address the window replacement issue.

The Governing Docninents

Our first object was to determine whether windows are part of the common area or
the owners” units.

Section 1.6 of the CC&Rs defines “Commoa Area” as “the entire Project except
for the Units as defined in this Declaration and a¢ shown on the Condominium Plan.”
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This section goes on to list a number of items which are included in Common Area. The
list includes window boxes, but does not include windows. This section expressly states
that the list is not exhaustive. Basically, the commwn area is everything that is not part of
the owners’ units, and listing every component:of the common area would not be
possible.

Although “Unit” is defined in Section 1.23 of the CC&Rs, Section 2.2A. contains
a much more detailed description. Section 2.2A. states a Unit “consists of the space
bounded by and contained within the interior wnfinished surfaces of the perimeter

walls, floors, ceilings, windows and doors of the Unit.” (bold added.) In this definition, -

the windows themselves are not part of the units.. Therefore, they must be considered
part of the common area.

Some common area is set aside for the exclusive use of an adjoining unit. Section
1.12 of the CC&Rs defines “Exclusive Use Comraon Areas” as “those portions of the
Common Area designated for the exclusive use of the Owners and which are appurtenant
to the Units.” Section 2.2C. of the CC&Rs comrains a more detailed description of
Exclusive Use Common Area than is containeld im Section 1.12. Section 2.2C.
specifically states that Exclusive Use Common Areas consist of “windows and window
frames. . . .” This confirms that windows and window frames are part of the common
area and are, specifically, Exclusive Use Common #rea.

The CC&Rs next dictate who is responsible for each of the various portions of the
project — respectively, the units and the common -area, and ‘from there, Exclusive Use
Common Area.

Maintenance duties and obligations are addressed in Section 5.1A. of the CC&Rs.
This section provides first of all that the Associativn “shall maintain in good condition,
repair, replace and manage the Common Area, including Exclusive Use Common Areas.”
Section 5.1A. contains a major exception, however: It continues, “except for Exclusive
Use Common Areas required by this Declaratlon to be maintained and repaired by
am Owner.” (bold added.)

Bearing in mind that windows and window frames are expressly deemed to be
Exclusive Use Common Area and. that windows are not part of units, Section 10.4 of the
CC&Rs confusingly states, “Each Owner shall be r2sponsible for repair and replacement
of the windows and glass of his Unit.” As stated :above, if the windows are Exclusive
Use Common Area, there are no windows “of the ‘Unit.” Given this mix of words, we

BERDING & WEIL LLP

C ATTORNEYS AT LAW




08/27/2004 15:41 FAX 9258205592 BERDING & WEIL do04

Board of Directors

247 Fourth Street Lofts Owners’ Association
August 27, 2004

Page 3

think it is reasonable to read Section 10.4 of the CC&Rs to mesn “appurtenant to the
Unit,” and that owners are responsible to take care of the Exclusive Use Common Area
windows associated with their units.

Some Options for Replacement of the Industrial Windows

We have learned from your community mansager, Paul Collins, that the windows at
issue are the original industrial-style windows that vere installed about 70 years ago. M.
Collins advises there was a disclosure given to the »uyers when they purchased the units
advising the windows are not weatherproof. Mr. Collins has told us the windows are now
experiencing severe rust damage and excessive leakage and that the hoard has concluded
it is time for them to be replaced.

In our experience with other loft projects, we have learned that industrial windows
are often specially manufactured and can be difficult and expensive to repair and replace.
Original industrial windows, as the disclosure noted above acknowledges, are older and
can leak, and this concem may in fact have been cme of the reasons why the developer
allocated responsibility for repair and replacement of such windows to individual owners.
On the one hand, all owners were aware of the potertial for window leaks when they first
bought their units; on the other hand, not all wind>ws might necessarily leak or cause
problems. The risk in this case is individual, not a community risk even though the

windows are themselves part of the common area, ' The underlying control given to the

Association, therefore, is not financial, but lies witkin its architectural control authority.
The Association can dictate when an owner needs t¢ repair common area and can require
the owner to replace windows “in kind” in order to'preserve architectural uniformity for
the building,

As a practical matter, however, it may be very difficult for individual owners to
undertake repair and replacement of industrial windows and still maintain the structural
and design integrity the Association wants, without some assistance and guidance from
the Association. '

Section 5.1 of the CC&Rs allows the Association to take actions that are
“necessary, appropriate or incidental to the exetcise of the express powers or duties of the
Association for the peace, health, comfort, safety and general welfare of the Owners.” If
the windows are leaking, perhaps there are healtk and safety concems that justify a
community-wide effort by the Association to resea:ch replacement windows, negotiate
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